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Abstract:
______________________________________________________________________________
Immigration has always been an important topic of conversation in the United States and
around the globe, but the recent surge of migrants at the US southern border has centered the
debate around what is often referred to as “illegal immigration”. Some scholars argue that our
detention facilities treat migrants as though they were criminals while others say detention
facilities are the best way to keep migrants from making the journey to the US and threatening
our national security. The purpose of this study is to untangle some of the misunderstandings
surrounding immigration from Central America. By assessing some of the main push and pull
factors that lead people, especially asylum seekers, to leave their homes and take the often
arduous and dangerous journey to the US, we will begin to understand their situation from a
different perspective. In addition, analyzing US policies as well as international immigration
policies will show that there is in fact a legal obligation for the US Government to protect all
asylum seekers and provide humane treatment for them while in the US Finally, theorizing a
solution to this growing dilemma will show that the answer has always been in front of us, but it
will require perseverance to follow through. This thesis argues that because the US Government
has a legal obligation to protect migrants, they must promote more humane and ethical
immigration policies and practices such as replacing the detention system and supporting Central
American countries.

Key Words: Immigration, Detention, Asylum Seekers, U.S.-Central American Relations,
Northern Triangle, Southern Border
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Introduction:
______________________________________________________________________________
In 2016, at age 26, Andrea made the difficult decision to seek refuge in the United States.
Andrea grew up in a small Guatemalan village next to the Mexican border with her mother and
father, her younger sister, and her nephew. She had just started a business, a family merchant
store, with the help of her older sister who lived in the United States. Andrea’s success was short
lived. After receiving a threatening phone call from someone who told her they had been hired to
kill her, everything changed. In an interview with the Center for Migration Studies, Andrea said,
“They told me, ‘You know, have you heard of the people that are found cut up into pieces here?’
‘Yes,’ I answered. ‘Well, we’re the ones who have done that to them” (Center for Migration
Studies and Cristosal 2017). They told her she had to pay 50,000 Guatemalan quetzals
(equivalent to 6,700 USD) or else they would kill her or someone else in her family. They also
told her that if she went to the authorities, they would kill her. Andrea recounted,
“They said, ‘We know you have family in the States, and that you work over there [at the
store].’ And because of their threats, they knew where my family was, where my dad
was, where my mother worked, and since they told me they could kill them, I told them,
‘Fine, I’ll see where I can get the money, just give me time and I’ll see where I can get
it.’ So they told me they would give me an hour to get it… I hung up and broke into a
panic right there on my own” (Center for Migration Studies and Cristosal 2017).
Even though the extortionists had threatened to kill her if she went to the authorities,
Andrea made the brave decision to go to the local police with her mother. The police routinely
gave them a protocol to follow including turning Andrea’s phone off and removing the SIM card.
However, this was only a short-term solution and they did not offer her any protection. Soon
Andrea’s mother was receiving more calls threatening to kill the family if Andrea did not pay the
money. Desperate to find safety, Andrea and her family decided to move to Guatemala City
where one of Andrea’s older sisters lived. During the months they lived there, Andrea never
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received any follow-up information from the police on her case or the identification of the
extortionists. She and her family never adapted to life in the capital city, and her family
eventually returned to the village. However, Andrea chose not to return because she was afraid
of what might happen.
Fearing for her life, Andrea’s brothers urged her to go to the United States and they
offered to pay for a coyote—a “people smuggler” guiding migrants on the often perilous journey
from Guatemala through Mexico to the US border (McDonnell 2019). Andrea soon left with a
file full of the evidence she had gathered: “audio recordings of the calls in which she was
extorted, copies of the reports she had filed with the police and the Public Prosecutor’s office and
the details of the account in which the extortionists demanded that she deposit the money”
(Center for Migration Studies and Cristosal 2017). She knew that she had a right to apply for
asylum and she thought she would receive help since she had an abundance of evidence on her
side and since she was targeted for having relatives in the US (Andrea’s story is continued on
page 14).
Andrea’s story is not unique. Over 70,000 asylum seekers made the arduous journey to
the U.S. border in 2016 (National Immigration Forum 2019). This is not a journey for the halfhearted traveler. The trip can cost anywhere from $2,000 to $12,000 and take around 3 to 8 days
(McDonnell 2019). If they choose the wrong coyote, or none at all, they could be caught by the
gangs who are strategically placed along the way to look for incoming migrants. Gangs typically
charge $500 per migrant, and if you can’t pay, they may hold you for ransom or kill you
(McDonnell 2019) (Center for Migration Studies and Cristosal 2017). This is why groups of
migrants have more recently chosen to travel in caravans because it was safer and took less time,
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but it also drew more attention and “became political fodder for Trump” who then cracked down
even harder on border enforcement (McDonnell 2019).
Those that make it across the border have no guarantee of being allowed to stay—almost
70% of asylum seekers are turned away because their causes are not found to be credible
(National Immigration Forum 2019). The entire time their cases are being processed, many of
them are put into restrictive detention centers where they are treated like criminals, even though
applying for asylum is not a crime. They are inadequately prepared in their knowledge of US
immigration laws, which is even more challenging to them due to language barriers, and many of
them do not have access to a suitable immigration attorney who can explain what they need to
know and represent them well. Without an attorney, the chances of a judge granting asylum are
slim. Out of desperation, some migrants will attempt to enter the country illegally or falsify their
documentation. Every week, Customs and Border Patrol (CBP) apprehends between 7,000 9,000 individuals between ports of entry (Department of Homeland Security 2020). This journey
is not for the faint of heart. One can conclude that the only reason anyone would want to make
such a dangerous and challenging trip is if they were trying to escape even more dire
circumstances at home.
First, we must consider the history and current issues surrounding immigration to the US.
Second, we must address the question of whether or not the US has any duty to protect those
who are not US citizens that cross its borders, whether legally or illegally. In this thesis, I will
examine these questions by looking at five major international and domestic agreements
regarding immigration policy including: the Universal Declaration of Human Rights, the
Refugee Convention, the Immigration and Nationality Act, the Flores Class Action Settlement
Agreement, and the Fifth Amendment Due Process clause. These agreements, written and
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adopted by both US lawmakers as well as other nations, demonstrate that the US has a legal
obligation to protect all asylum seekers who come to its borders as well as to provide humane
treatment for them.
This topic is becoming increasingly more important to discuss as roughly 70.8 million
people are currently forcibly displaced around the world—this is the highest number recorded
since World War II (Cummings-Bruce 2019). The United Nations estimates that nearly 1 person
is forcibly displaced every 2 seconds as a result of conflict or persecution (United Nations 2020).
The United Nations high commissioner for refugees Filippo Grandi said, “We are almost unable
to make peace,” (Cummings-Bruce 2019). With such a seemingly big problem, the number “70.8
million” can almost seem abstract or unreal. Stories like Andrea’s help us to remember that these
are people who once lived lives as ordinary as ours, lives that have since been uprooted by
violence and turmoil. They have to seek refuge somewhere, and while many of them do find it in
other countries, a lot of them already have family living in the United States which, among other
factors, makes our country more appealing for relocation.
Now more than ever before, it is vital that we uphold our commitments made at the
United Nations and to develop policies that will promote humane paths to immigration, make it
easier for people like Andrea to apply for asylum, and ensure that the human rights of all
migrants are respected upon entering the US. In addition, more humane policies will allow
immigrants to have a smoother transition to life in the US where they can begin contributing both
economically and socially to our society while enjoying and living out our democratic and civic
values. For instance, allowing Andrea entrance into the US would enable her to relocate her
family’s business here. Given Andrea’s entrepreneurial spirit and the data indicating that
immigrants are more likely to start businesses, we can expect that her presence in the US will be
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beneficial to our country’s economic growth and prosperity. More importantly, it would give her
two important aspects all Americans hold dear: protection and freedom.
This thesis begins by defining and clarifying the terminology commonly used in the
discussion of immigration and by providing some important statistics regarding migration from
Central America to the US. I will then examine the problems plaguing our current immigration
system. Moreover, to best understand our current policies, it is important to examine the history
of the relationship between the US and Central American, especially as it relates to immigration.
This history is important in helping us understand what led Andrea on her path to the US, which
will also be recounted as we see what she saw in the detention centers and the current application
process.
Next, I will discuss and analyze the aforementioned immigration policies that have
shaped the legal obligation of the US government towards refugees. This obligation should drive
the US to lead with more ethical policies that can decrease illegal immigration, and provide
better treatment of migrants.
Finally, solutions will be proposed by looking at examples of former or current
alternatives to detention and community support programs as well as foreign investment
programs. By weighing the benefits and the costs of such programs, the future implications for
our country and for asylum seekers around the world will be confirmed. My main argument is
that because the US Government has a legal obligation to protect migrants, they must promote
more humane and ethical immigration policies and practices such as replacing the detention
system and supporting Central American countries.

Key Terms and Demographic Information
______________________________________________________________________________
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Throughout this paper, I will be using terms that are common in the discussion of
immigration, such as alien, immigrant, undocumented immigrant, refugee, and asylum seeker.
The distinction between these terms is important in helping us understand the issue at hand.
Many people’s lives depend on whether or not they qualify to be a refugee or an asylum seeker
and the criteria is changing all the time. In addition, the discussion of how the US government
should be treating each type of migrant is intrinsically tied to their definitions. To avoid any
confusion or misunderstandings, the definitions provided here are stated directly from the United
States Code and the Code of Federal Regulations.
According to the Immigration and Nationality Act (INA), an alien is any person who
does not have U.S. citizenship and is not a U.S. national (Cornell Law School 2020). The broad
term alien can then be categorized into several different groups such as resident and nonresident,
immigrant and nonimmigrant, asylee and refugee, documented and undocumented (commonly
referred to as “illegal”). Though this is a legally recognized term by the U.S. government, I feel
it is charged with negative connotations and takes away dignity of the individuals. Therefore, I
will be using the term migrant in its place throughout this paper.
In the United States Code Title 8, section 1101, the term immigrant is defined as “every
alien except an alien who is within one of the following classes of nonimmigrant aliens—”
(Cornell Law School 2020). Nonimmigrant classes include foreign ambassadors, international
students, tourists, etc.
An undocumented immigrant is a foreign national who lacks proper authorization to be in
the United States. The Legal Information Institute at Cornell Law School says that, “These
immigrants either entered the United States without inspection according to immigration
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procedures, or entered the United States on a temporary visa and stayed beyond the expiration
date of the visa” (Cornell Law School 2020).
In the United States Code Title 8, section 1101, the term refugee refers to any person who
is unable or unwilling to return to their country of origin because of persecution or a wellfounded fear of persecution on account of race, religion, nationality, membership in a particular
social group, or political opinion, or in such special circumstances as the President may specify
(Cornell Law School 2020). Refugees generally apply for refugee status in their country of origin
and enter their host country upon being granted refugee status.
According to the Code of Federal Regulations Title 45, section 400.41, an applicant for
asylum (or asylum seeker) means an individual who has applied for, but has not yet been granted
asylum under section 208 of the Immigration and Nationality Act (Cornell Law School 2020).
As opposed to refugees, asylum seekers usually have an immediate and urgent need for safety
and so they apply for asylum upon entering the host country. However, they can be deported if
they are found to not meet the qualifications of an asylee. An asylee is an individual who has
been granted asylum under section 208 of the Immigration and Nationality Act.
The following discussion will focus on official statistics as they relate to immigration
patterns and asylum applications from Latin America. In 2016, 20,455 individuals were granted
asylum out of the 73,081 cases that year, which is an approval rate of 28% and a denial rate of
56.6% (National Immigration Forum 2019). The denial rate has grown since then, from 56.5% in
2016 to 61.8% in 2017. In fact, the denial rate has been steadily rising for five consecutive years
from 44.5% in 2012 to 61.8% in 2017 (See Figure 1). This is due to several factors including an
increased proportion of asylum seekers who are unrepresented in their immigration hearings due
to an inadequacy of the supply of attorneys to keep up with increases in demand (TRAC
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Immigration 2017). Asylum seekers are five times more likely to be granted asylum when
represented, but in addition to a lack of physical access to attorneys, there are simply not enough
to go around (TRAC Immigration 2017). Another factor that goes into the denial rate is
nationality and race. Studies show that out of the nationalities with the largest number of asylum
applications from 2012 to 2017, Mexico had the highest denial rate with almost nine out of ten
(88%) turned down (TRAC Immigration 2017). Mexico is followed closely by Haiti, and then El
Salvador (79.2%), Honduras (78.1%), and Guatemala (74.7%) (TRAC Immigration 2017).
Figure 1: Immigration Court Asylum Decisions

In addition to the approval and the denial rate, the remaining percentage is the cases that
have yet to be decided. As of July, 2018, there were as many as 733,000 pending asylum cases
and the average wait time for an immigration hearing was 721 days (National Immigration
Forum 2019).
With an increasing denial rate and long wait times for their cases to be tried, many
migrants choose more “irregular” paths to enter the US, but not as many as in years past. In
1975, the total number of alien apprehensions at the southern border reached about 600,000
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(Kandel 2018) (See Figure 2). This number steadily increased until it hit its highest point of 1.7
million apprehensions in 1986. That year, Congress enacted the Immigration Reform and Control
Act (IRCA) which gave legal status to about 2.7 million unauthorized aliens in the United States
(Kandel 2018). After that, the number of apprehensions dropped dramatically, hitting a low point
of 900,000 in 1989 before increasing again, almost up to its previous peak. Since the year 2000,
the number of apprehensions at the border have been steadily decreasing. In 2011, the number
reached its lowest point in 40 years of 327,577 and it has fluctuated around that point ever since
(Kandel 2018).

Figure 2: Total CBP Migrant Apprehensions at the Southwest Border, 1975-2018
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The demographics of those who are apprehended at the border have also shifted over the
years. For instance, in the year 2000, almost 98% of all aliens apprehended at the southwest
border were Mexican nationals (See Figure 3). This percentage remained high until 2012 when
foreign nationals from other countries began to comprise a growing percentage of total
apprehensions—even as high as 52% (Kandel 2018).

Figure 3: Total CBP Migrant Apprehensions at the Southwest Border by Country of
Origin, 2000-2018

Compared to the previous composition of mostly single males apprehended at the border,
family units now make up about 40% of all arriving aliens. The countries of origin of these
family units have also shifted from mostly Mexican (80%) to mostly El Salvadoran, Guatemalan,
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and Honduran (97%) (Kandel 2018) (See Figure 4). These numbers, demographics and patterns
show us the overall picture, but the story behind the numbers will get to the heart of the issue.

Figure 4: Total CBP Migrant Family Unit Apprehensions at the Southwest Border, 20122018

Part 1: The Problem
______________________________________________________________________________
Once Andrea crossed the border, she must have felt some hope and relief that freedom
and safety was so close. She had some trouble finding the Immigration authorities at first, but
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once she did, they asked for her information and then ushered her into a perrera (the Spanish
word for “kennel”, referring to the Border Patrol vehicle used to transport arrested migrants).
They took her to an hielera (the Spanish word for “freezer”, referring to the Border Patrol
holding cell). Andrea said that upon being arrested, her asylum application process began in the
holding cell:
“The officer interviews you in the hielera, when you are detained. I was asked if I was
afraid to return to my country, I said yes. Then they did the interview, they took my
information, where I had been caught, and then they sent me back to the hielera. Then
they got me out of there and took me to the Laredo ICE [office]. I was told that I was
taken there to argue for asylum, and that, from there, they were going to send me to
another detention center. It was there, at the Laredo ICE [office], that they told me that I
was going to argue my case” (Center for Migration Studies and Cristosal 2017).
Andrea spent three months at the Joe Corley Detention Facility in Texas arguing her case.
She waited an entire month for a response that was only supposed to take eight days, and in the
end they told her that her case was ‘not credible.’ She had the opportunity to appeal to a judge,
but when she appealed, the judge told her the same thing: that her case was not credible. After
that, all she could do was wait to be deported, which took another three months.
Upon reflecting on her experience, Andrea does not know why her case was not accepted,
but she did say, “I don’t know if they didn’t take my case seriously because I didn’t have a
lawyer, because most people who have lawyers get to stay there [in the United States], and those
who don’t have lawyers, more than anything, they lose their case” (Center for Migration Studies
and Cristosal 2017). The thing she remembers most about her experience was the hostile
treatment she received: the bad food, the detention center, and the feeling like they were treating
her like a criminal, even after all the trauma she had endured. In the detention center, there is
only one distinguishing factor between those who have committed crimes and those who have
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not: the color of their uniforms (migrants seeking asylum wear blue while those who have
committed crimes wear orange). Andrea recalled,
“What I did not like was the experience I had inside the prison, in the detention center . . .
There are a lot of racist people there, too . . . They toss you from one detention center to
another, that day I felt bad, I even started to cry because they handcuffed me, they put my
feet in shackles and from the waist down, too. That day I started to cry and the officer
who was putting those things on me asked me, ‘Why are you crying?’ ‘Because here, you
are treated as a criminal and I am not a criminal.’ So he said, ‘Maybe you’re not a
criminal, but it’s for our safety.’ Safety from what? We are not going to do anything. We
are not criminals to be treated like this . . .” (Center for Migration Studies and Cristosal
2017).
In October of 2016, Andrea was deported back to Guatemala. She was handcuffed and kept in
chains on her hands, waist and legs from the time she was placed on a plane until it landed in
Guatemala (Andrea’s story concludes on page 44).
Andrea’s story is an example of a legal asylum seeker who was not treated in a humane
manner. Even though she was within her right to apply for asylum, and she had with her all the
evidence to make a credible case, she was still treated with suspicion and as if she had malicious
intent for entering the US. Moreover, Andrea was kept in chains in a detention center with other
criminals, and she did not have proper access to an immigration attorney. According to the
United Nations Universal Declaration of Human Rights article 14, applying for asylum is not a
crime (United Nations 2020). Nevertheless, the US government continues to treat it like one.
Regardless of whether an individual is admitted to the US or not, they should be treated with
respect and given the rights due every human being.
Andrea’s story gives us a bit of insight into the problems associated with our immigration
policies and procedures, but that is only the beginning of the narrative. One of the primary causes
behind the dehumanization of the immigration process is that over the last four decades, we have
seen a move towards viewing immigration as a national security issue rather than a human rights
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issue. This will be discussed in more detail in the next section. By ignoring the push factors that
lead people to attempt to enter the United States, we are able to hide our own involvement in the
region that has led to the current crisis. The US government does not talk about or admit the role
they have played in this tragedy, but as citizens and voters we have a responsibility to hold our
government accountable. To best understand the leading causes behind the current border
‘crisis’, it is important to ‘peer over the wall’ and look into what has been going on in the lives of
our neighbors over the past few decades.

Part 1a: Push Factors
In the 1950s, the relationship between the US and Latin American countries was much
different. Historically, waves of immigrants from Europe had entered the United States to help
grow, populate, settle and build the nation. The post-World War II growth saw the United States
in desperate need of labor. To meet the demand, the US government encouraged people from
Mexico to come across the southern border through its guest worker program, or the “Bracero
Program” (Donato and Douglas 2016). Katharine Donato and Massey Douglas argue that
governments like immigration and guest worker programs when they increase their production
and allow them to participate in the global market. According to the agreement, these workers
were paid for a certain amount of labor and when the work was done, they were to go back to
Mexico at a pre-determined date. Over the course of the program (1942-1964), hundreds of
thousands of seasonal workers (mainly young men) were imported annually into the United
States (Donato and Douglas 2016). However, what the US government did not anticipate is that
foreign workers not only bring their talents and skills, but their cultures, languages and values as
well as a desire to have a family. They found that the workers wanted to stay and participate in
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the host society as citizens rather than as guests, but the government viewed their cultures and
values as different from those of the American people in a way that led to cultural tensions,
misunderstandings and conflict. Donato and Massey interpret this racist thought in the following
way: “the greater the difference from natives in terms of culture, sociality, and appearance, the
more societies perceive immigrants as threats and believe they must be restricted and controlled”
(Donato and Douglas 2016).
Political and economic pressures propelled by racist ideas soon caused the government to
create more strict immigration policies in order to curtail the number of migrants entering the
country and the Bracero Program was terminated in 1964 (Donato and Douglas 2016).
According to Donato, the migrant inflows from Mexico fell for a while, but then resumed
unauthorized until they were back to their previous peak volumes by the 1970s. This gave rise to
a new fear among Americans: in addition to their cultural differences, Mexican migrants were
now “illegal aliens”, “criminals” and “lawbreakers” who posed a threat to American society.
This led to even more strict immigration restrictions and finally, the militarization of the U.S.Mexico border in 1986 (Donato and Douglas 2016).
At the same time as this tug-of-war between the US and Mexican migrants was
occurring, the US government was engaged in another kind of war in Latin America. The Cold
War had prompted a battle of ideologies between the US and the former Soviet Union. As a
result, the U.S. government was determined to rid the world of communism by any means
possible, including in some of the socialist-leaning governments across Latin America. The
United States was actively involved in the overthrow of President Jacobo Arbenz of Guatemala
in 1954 whose land reforms were deemed a threat to America’s United Fruit Company. They
used his plan to modernize Guatemalan farming to label him as a communist and to justify their
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invasion of Guatemala from the border of Honduras (BBC News 2019). Arbenz was replaced by
Colonol Carlos Castillo Armas and under his regime, suspected communists were rounded up by
the thousands, prisoners were executed by the hundreds, labor unions which had flourished since
1944 were crushed, and United Fruit’s lands were restored (History 2020). Armas was
assassinated in 1957 and “Guatemalan politics then degenerated into a series of coups and
countercoups, coupled with brutal repression of the country’s people” (History 2020).
The US also sponsored continued military interventions in the Dominican Republic in
1965, Grenada in 1983, Panama in 1989 and Haiti in 1994 (Domínguez 1999). Often, when there
was a struggle for power, the US backed leaders who were not communist but were aligned with
the US agenda. The outcome of this was civil war, instability, and oppressive regimes that did
not promote the interests of the people but the elites. For example, the US backed El Salvador’s
military regime in order to stop the country from electing a socialist government that led to a 12
year civil war in which 75,000 were killed (Lakhani 2016). Over the course of the Cold War, the
US—in their School of the Americas— trained and armed troops responsible for murdering
unarmed civilians (Lakhani 2016) (The New York Times 1996).
By the 1980s, Latin American countries were suffering not just from violent conflict but
also from economic debt crises (Main 2020). A combination of the easy lending of petrodollars1,
global recessions, and a sharp increase in U.S. Federal Reserve interest rates caused these
countries to turn to the IMF for help. The International Monetary Fund (IMF), whose biggest
voting share is the U.S. government, was one of these multilateral development banks (MDB)
that tried to encourage economic development in Latin America (Main 2020). However, these

1

US dollars exchanged for oil
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economic developments were not given so much with the Latin American people in mind, but
rather they were given according to the U.S. political and economic agenda in the region.
In reality, the U.S. government, through the IMF, pushed a neoliberal, free-market policy
reform across Latin America. They did this through economic sanctions and bailout programs
with unprecedented and painful conditions attached: “In order to receive funding, Latin
American and Caribbean governments were required to abide by an IMF-driven neoliberal
agenda that included labor and financial market deregulation, massive public sector cuts, and the
elimination of tariffs and other protectionist measures” (Main 2020). Everything that had been a
part of a uniquely Latin American model of development and had prompted economic success in
the past (per capita economic growth hit 91.5% between 1960 and 1980) had been changed to
morph into an economic system powered by the elite that these countries were unsuited for
(Main 2020).
As a result, between 1980 and 2000, per capita growth in the region only increased by
5.7% (Main 2020). Poverty, inequality, human rights violations, and unrest among the middle
class increased. People took to the streets and elected progressive governments who would reject
the Washington Consensus2, but at this point there was little that could be done to completely
break away from the neoliberal paradigm. Because of the forced changes in their development
strategy, countries became dependent on foreign capital to produce goods for export with little or
no added value, rather than diversifying their domestic economies and building advanced
industrial sectors (Main 2020). Economic instability as well as unwelcomed influence from the
U.S. and the IMF continues to plague these countries today. In 2019, major street protests and

2

A set of economic policy recommendations for developing countries supported by financial institutions such as the
IMF
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demonstrations took place in Argentina, Bolivia, Chile, Colombia, Ecuador, Haiti, Honduras,
Paraguay, Puerto Rico, and Venezuela with the slogan, “No to the IMF” (Main 2020).
The history of conflict and political instability as well as economic crisis are all
contributing factors to the issues taking place today. Gang violence and corrupt criminal justice
systems run the lives of many citizens there. The United Nations High Commissioner for
Refugees (UNHCR) has deemed the Northern Triangle of Central America (consisting of
Honduras, El Salvador and Guatemala) “one of the most violent in the world outside [of] a war
zone” (Clauss-Ehlers 2019). Gang activities that impart violence and terror in the daily lives of
citizens include, “sexual violence as a means of control and recruitment, kidnapping, committing
murder with no legal consequences, extortion, extensive government corruption, and a system of
impunity where crimes go unpunished” (Clauss-Ehlers 2019). In 2012, the United Nations Office
on Drugs and Crime reported that Honduras had the highest murder rates in the world, and that
El Salvador had the fourth highest murder rates in the world (Clauss-Ehlers 2019). In addition,
there have been increased reports of extreme domestic violence in the Northern Triangle. For
instance, “In 2015, the UNHCR studied Northern Triangle women and found extensive physical,
sexual and emotional abuse and fear of torture if they returned to their country of origin”
(Clauss-Ehlers 2019). That same year, 82% of Northern Triangle women screened by asylum
officers were found to have a legitimate fear of persecution. These factors have no doubt
contributed to the high number of migrants from this region. “An estimated 500,000 people
migrated from the NTCA to Mexico in 2017” (Clauss-Ehlers 2019).
It is clear to see that the situation is bleak for our neighbors across the border, and one of
the contributing factors is previous and current US involvement. What’s still not clear is why
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these individuals choose to come to the United States. Why don’t they live in another country?
What about the police in their country?
For people like Andrea, going to the local police when a gang sponsored crime occurs is
not an option. Initially, Andrea tried to go to the police despite the threats to her life and they did
very little to help her, even though she had clear evidence against her extortionists. One or both
of these possibilities could be true: the police themselves could be scared for their families, or
they are corrupt and they have made deals with the gangs agreeing not to get involved. Even if
the police were willing to help, it is still dangerous because the victims fear gang members may
kill the families of anyone who goes to the authorities.
When it becomes necessary, displaced migrants generally prefer to move someplace
where they have family. This makes the transition easier as their family can help them get
adjusted to their new surroundings, provide money for the journey, more protection etc. Many
migrants do actually go live in another part of their country rather than moving to another
country. These are called “internally displaced” migrants. In 2017, there were 7,345,000
internally displaced persons in Latin America and the Caribbean (Clauss-Ehlers 2019). However,
this may not be an option for many migrants as other parts of their country may be just as
dangerous or they may not have adequate resources or job opportunities there. This was the case
for Andrea who, after moving to Guatemala City, had difficulty adjusting but was too afraid for
her life to go home, so she decided to migrate to the U.S. where some of her family lived.
Some migrants even go to nearby countries for protection. The U.S. Immigration and
Nationality Act currently states that “a person is not entitled to refugee protection if the U.S. has
a valid safe third country agreement with countries through which an asylum seeker travels”
(McKanders 2019). The problem with this is that the administration also entered into safe third
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country agreements with El Salvador, Honduras and Guatemala, three of the countries with the
highest number of asylum seekers (McKanders 2019). This policy “leaves individuals at risk of
staying in unsafe countries with marginally operational systems for processing asylum seekers”
(McKanders 2019).
From this evidence, we can conclude that most asylum seekers come to the US because
they are running from a threat to their life or the lives of their family. After exhausting all their
options in their own country as well as neighboring countries, they may choose to come to the
US because they already have family living there who can support them. By all accounts and
legal definition, the majority of individuals leaving the Northern Triangle should be categorized
as refugees or asylum seekers and as such should be afforded the protections as outlined by the
United Nations. Moreover, this thesis highlights that asylum seekers along the southern border
are just normal people who are forced to flee, and as such deserve to be treated in a humane
manner, and not like criminals.

Part 1b: The Path to Asylum
Immigration law is complex and ever-changing. The way the process of immigration
currently proceeds at the southern border is influenced by one of the most recent immigration
policy additions, the “zero tolerance policy.” On May 7, 2018, Attorney General Jeff Sessions
announced that the Department of Justice (DOJ) implemented a “zero tolerance” policy toward
illegal border crossing (Kandel 2018). He said that the motivation for this was “both to
discourage illegal migration into the United States and to reduce the burden of processing asylum
claims that Administration officials contend are often fraudulent” (Kandel 2018). The zero
tolerance policy would encourage the DOJ to prosecute 100% of adult aliens apprehended
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crossing the border illegally, making no exceptions for whether they are asylum seekers or
accompanied by minor children (both of which were made exceptions for in the past). This
policy considers illegal border crossing a misdemeanor for a “first time offender” and a felony
for a “second time offender” (Kandel 2018). However, both “criminal offenses” can be
prosecuted by DOJ in federal criminal courts. Illegal border crossers who are prosecuted by DOJ
are detained in federal criminal facilities.
The Congressional Research Service argues that the zero tolerance policy “represents a
change in the level of enforcement of an existing statute rather than a change in statute or
regulation” (Kandel 2018). During the Bush and Obama Administrations, illegal entrants would
be criminally prosecuted, “but exceptions were generally made for families and asylum seekers”
(Kandel 2018). The Trump Administration maintains that the zero tolerance policy is “necessary
to disincentivize migrants from coming to the United States and clogging immigration courts
with fraudulent requests for asylum” (Kandel 2018). However, immigration advocates argue that
“migrant families are fleeing legitimate threats of violence and that family separations resulting
from the zero tolerance policy are cruel and violate fundamental human rights” (Kandel 2018).
In the context of the zero tolerance policy, the current legal process for applying for
asylum at the U.S. southern border is this: “aliens who wish to request asylum may do so at a
U.S. port of entry before an officer with the Department of Homeland Security (DHS) Customs
and Border Protection (CBP) Office of Field Operations or upon apprehension between U.S.
ports of entry before an agent with CBP’s U.S. Border Patrol” (Kandel 2018). From this
wording, we may interpret that migrants may enter the U.S. illegally (not at a U.S. port of entry)
and then apply for asylum upon being apprehended. Whether they enter at a U.S. port of entry or
not, the migrant is entitled to an interview assessing the credibility of their asylum claims. If their
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claims are credible, asylum seekers will then have a hearing before an immigration judge
(Meissner and Pierce 2019). The judge will determine whether they will officially be granted
asylum or not. But if they are not granted asylum, or if their claims are found to be not credible
in their initial interview, and they were apprehended crossing the border illegally, they will likely
be prosecuted with a misdemeanor or felony and then deported back to their country of origin.
However, they do have the opportunity to appeal the decision. The entire time this process is
taking place, the DHS has the authority to detain asylum seekers and to separate and transfer
their children temporarily to the Department of Health and Human Services’ (HHS’s) Office of
Refugee Resettlement (ORR), since children cannot be kept in the same facility as adults
(Kandel 2018).
The entire asylum process, and migrants’ hope of safety, hinges on one key factor: the
credible fear interview. However, there are several problems with the way the interview is
conducted (Clauss-Ehlers 2019). “Credible fear” is somewhat subjective and only credible so far
as one can prove it. It also does not take into account the multiple factors that can be involved in
migration. Many migrants may not have the emotional stability or the proper understanding of
asylum criteria to communicate the trauma they have experienced. In order to be granted asylum,
a migrant must indicate clear persecution and danger which forced them to leave their country
(Clauss-Ehlers 2019). However, migration is complex and many migrants have mixed motives
for migration that include both forced and voluntary reasons. This is especially true for children
who might not have a full understanding of the reasons for migration. Children “with mixed
motives often conflate violence, economic hardships and other motives into the general idea of
‘searching for a better life’” (Clauss-Ehlers 2019).
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A study done in 2017 by Lorenzen found that 1/3 of young people migrating from NTCA
reported having mixed motives for migrating (Clauss-Ehlers 2019). Those conducting the
credible fear interviews may not take these youth’s claims seriously if they do not clearly
communicate a sense of danger. Some may interpret that they are exaggerating their sense of fear
in order to get into the country since they also had other reasons for coming to the U.S. The
Trump Administration may even consider these “fraudulent asylum claims”. Nonetheless, the
Lorenzen study indicates that “violence was the motive most often combined with other
motives” which is what interviewers should be looking for regardless of other reasons for
migrating. The sobering fact is that from 2014 to 2016, approximately 80 people that the DHS
had deported were murdered after their return to Guatemala, Honduras, or El Salvador (Costa
2018). Statistics such as these should cause the DHS to think twice about deporting individuals
with mixed motives for migrating or those who did not have proper representation.
In addition, many migrants do not have access to attorneys to help them navigate the
complex immigration law system of the United States. Overall, scholars argue that asylum
seekers are not given a fair chance to prove themselves due to a lack of information and a lack of
representation. While in detention, many families do not have access to an attorney which gives
them little chance of understanding how to present their case. This is due to multiple factors
including lack of money on the part of the family, lack of pro bono immigration lawyers,
difficult access for attorneys to detention centers, and limitations on phone calls from the
detention centers.
Different detention centers are allowed to set their own rules on attorney visits and some
have very cumbersome policies. The Karnes County Residential Center in Karnes City, Texas
required detainees to pay over one dollar per minute to call their lawyers and families (Costa

26

The Legal Obligation of the US Government to Protect Asylum Seekers at the Southern Border
2018). Another attorney was kept from visiting her clients in the all women and children South
Texas Family Residential Center in Dilley, Texas because her heels were too high and her blouse
was too sheer but “when she requested to read the facility dress code, the guards refused to show
her a copy” (Costa 2018). Due to these restrictions, “less than 30% of the families in detention
have legal representation” (Costa 2018). Attorneys are vital to the migrant during their
application process. Research shows that “30% of families with attorneys were able to avoid
deportation, [but] ICE has deported nearly 100% of all families without an attorney” (Costa
2018). This statistic demonstrates that asylum seekers are not given a fair chance to defend
themselves. Further evidence of this is Andrea’s case. Andrea, who brought an entire file
documenting the phone calls by the extortionists and the police reports etc., suspected that “they
didn’t take my case seriously because I didn’t have a lawyer” (Center for Migration Studies and
Cristosal 2017). Thankfully, when Andrea was deported she arrived back in her country safely,
but others were not so lucky.
In addition to strict policies on attorney visitation, detention facilities often treat asylum
seekers like criminals. Andrea testified that they kept her feet in shackles from the waist down
from the moment she got there to the moment she got off the plane in Guatemala. When asked
why, the officer said “it’s for our safety” (Center for Migration Studies and Cristosal 2017). I
think this encounter summarizes the migrant experience in the detention center well: asylum
seekers come to the United States for safety, but they do not receive the treatment and protection
they need because they are still regarded as the ones we need protecting from. Even though they
have done nothing wrong, as we have established that crossing the border at non-U.S. entry ports
is protected under international law, they are still treated as criminals. Part of the reason for this

27

The Legal Obligation of the US Government to Protect Asylum Seekers at the Southern Border
is that the detention facilities in which asylum seekers are kept for months at a time are not up to
code (Costa 2018).
According to the 1997 Flores Class Action Settlement, there are seven guidelines that the
government must meet when handling children in family detention centers (these guidelines are
listed in Part 2d). However, in a 2018 article by Stephanie Costa, three major detention facilities
were found to be in violation of every single one of these guidelines (Costa 2018). In preventing
the detainees from having these rights, these facilities are also in violation of due process which
every asylum seeker is entitled to. In addition, studies show that the effects of this type of
detention on already traumatized people can be long-lasting—effects include depression,
nightmares, post-traumatic stress disorder (PTSD), poor academic performance, and anxiety due
to navigating the United States’ complex immigration process without guidance.
Furthermore, two of the three aforementioned detention centers are run by the two largest
private prisons companies in the US: Corrections Corporation of America (CCA) and GEO
Group Inc. (Costa 2018). Both companies combined “generated over $2.53 billion in revenue in
2012, and represent over half of the private prison business” (Kincade 2018). This suggests that
part of the reason why asylum seekers are placed into facilities run by prison companies is for
the profits they will make in revenue off of them.
ICE has said that the purpose of family detention facilities is to “help ensure more timely
and effective removals that comply with our legal and international obligations, while deterring
others from taking the dangerous journey and illegally crossing into the United States” (Costa
2018) but their care and concern seems to stop there. The guards at the detention facilities are
predominately male and have no childcare background (Costa 2018). Families are often sleep
deprived because “guards will conduct room checks at least every half hour, 24 hours a day”
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(Costa 2018). The environment is especially harsh for babies and children who are not allowed to
crawl on the floor or play with toys in their living quarters. The treatment of migrants in these
facilities genuinely communicates a lack of care. In fact, “five families who were detained in
family detention facilities have filed a tort claim against the US government for $10 million in
damages for gross negligence because of the limited medical services available at Dilley facility,
which led to issues ranging from depression to miscarriage” (Costa 2018).
Legitimate threats are driving migrants to apply for asylum in the United States, but
despite valid claims, the majority of these individuals are treated as criminals and stripped of
their dignity and their rights. From statements like the one from ICE, we can clearly see that the
government’s top priorities when it comes to immigration is removal and deterrence. What about
the government’s obligations to protect the people who cross into its borders seeking safety? We
will observe these obligations in the next section.

Part 2: Why the US Government Should Act
______________________________________________________________________________
A look at the policies that give the government a legal obligation to protect asylum seekers
The United States government has signed several physical contracts with society: both
the domestic and international community. Whether they uphold these contracts or not affects
everyone, including American citizens as well as asylum seekers and immigrants. Likewise, if
they do not uphold them, then at the very least the credibility of the government is damaged, and
at most the government is reprimanded by the international community and the United Nations.
First, we must understand the aforementioned contracts the US has signed over the years.
These are all policies that I came across frequently in my research and are very influential in the
dealings of human rights and the treatment of migrants (see Figure 5). This thesis focuses on the
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asylum seekers at the US southern border, but these policies affect migrants all over the US and
all over the globe.

Figure 5: Policies of Legal Obligation
a) The Universal Declaration of Human Rights; 1948
b) The Refugee Convention; 1968
c) The Immigration and Nationality Act; 1980
d) Flores Class Action Settlement Agreement; 1997
e) Fifth Amendment Due Process Clause; 1791

Part 2a: The Universal Declaration of Human Rights; 1948
The United States was one of the major leaders in drafting the Universal Declaration of
Human Rights (UDHR) after the end of World War II in 1948 (The Advocates for Human Rights
2020). Eleanor Roosevelt was the chair of the United Nations Human Rights Commission, which
was the driving force in creating the document, and she is quoted as saying, “Freedom makes a
huge requirement of every human being. With freedom comes responsibility. For the person who
is unwilling to grow up, the person who does not want to carry his own weight, this is a
frightening prospect” (United For Human Rights 2020). We must all carry our weight to ensure
freedom for all as it is described in the Universal Declaration of Human Rights.
The entire document is essential, but there are a few select articles that especially pertain
to this discussion of the hostile treatment of asylum seekers: Articles 9, 11 and 14. Article 9 of
the Declaration says, “No one shall be subjected to arbitrary arrest, detention or exile” (United
Nations 2020). The word arbitrary can be further clarified by Article 11 which states, “Everyone

30

The Legal Obligation of the US Government to Protect Asylum Seekers at the Southern Border
charged with a penal offence has the right to be presumed innocent until proved guilty according
to law in a public trial at which he has had all the guarantees necessary for his defence” (United
Nations 2020). The detention of asylum seekers in the US seems to condemn the asylum seeker
as guilty before they have even had their credible fear interview (you will recall Andrea was
interviewed in the holding facility and awaited the decision in detention for several months). If
the asylum seeker is innocent until proven guilty, then there is no need for such prison-like
conditions and the mandatory detention of all asylum seekers is arbitrary.
In addition, Article 14 states, “Everyone has the right to seek and enjoy in other countries
asylum from persecution” (United Nations 2020) which makes seeking asylum legal. Article 14
also has a clause stating that this right should not be invoked in the case of prosecutions arising
from non-political crimes, but I have argued in Part 1 that the gang activity and domestic
violence most people are seeking asylum from is a result of the history of Cold War policies,
oppressive governments and economic depressions which were met with unhelpful loans from
the IMF and crippling sanctions from the US government. If we look past the gang activity and
domestic violence, we see that it has roots in a political agenda pushed by the US. Therefore,
asylum seekers from Central America have the right to apply for asylum as they are fleeing from
political crimes.
Another issue surrounding the discussion of asylum is the use of “safe third countries” to
keep asylum seekers from coming to the United States. The US Immigration and Nationality Act
currently states that “a person is not entitled to refugee protection if the US has a valid safe third
country agreement with countries through which an asylum seeker travels” (McKanders 2019).
However, this practice goes against the UN Declaration of Human Rights which states that
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“Everyone has the right to seek and enjoy in other countries asylum from persecution” (United
Nations 2020) indicating that they may seek asylum in whichever country they choose.
As a signer of the Universal Declaration of Human Rights, the U.S. Government has a
legal obligation to uphold these three important articles, as well as the other 27.

Part 2b: The Refugee Convention; 1968
During the Holocaust, Jewish refugees were denied protection in other countries and sent
back to Europe where they were persecuted and killed. The Refugee Convention (or Geneva
Convention) was drafted by the international community to prevent a repeat of this event. No
country could return an individual to a country where they would face persecution or death. It
was drafted in 1951 and ratified by 145 State parties (UNHCR 2020). In 1968, the U.S. signed
onto the provisions of the Refugee Convention agreeing that they would not return a person to
their home country if the person fled because of a fear of past or future persecution based on
their race, religion, nationality, political opinion or membership in a particular social group
(McKanders 2019). According to the UNHCR The UN Refugee Agency, States are expected to
cooperate with them in ensuring that the rights of refugees are respected and protected (UNHCR
2020). In addition to having a legal obligation to the UNHCR to uphold the Refugee Convention,
the US Government has a duty to protect the most vulnerable and to prevent another tragedy like
the Holocaust from occurring.
Therefore, the US is not to return an individual if they fled because of a fear of past or
future persecution, but the US seems to be avoiding their duty by preventing asylum seekers
from applying for asylum in the first place. More information as to how they are doing this will
be disclosed in the next section, but it is imperative that they are not allowed to continue.
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Part 2c: The Immigration and Nationality Act; 1980
The Immigration and Nationality Act (INA) was first enacted in 1952 mainly as a
national origins quota system and it contains many of the most important provisions of
immigration law (U.S. Citizenship and Immigration Services 2020) (Office of the Historian
2017). It has been amended many times by Congress based on public laws they have enacted
(U.S. Citizenship and Immigration Services 2020). In 1980, the U.S. modified the INA to
provide full protection to asylum seekers (McKanders 2019). This modification provided that an
alien who had been granted asylum could not be returned to their country of origin, could seek
employment in the United States, and they were given the right to travel abroad freely (Office of
the Law Revision Counsel 2020)
In the 1990s, the INA was again modified to require the mandatory detention of all
asylum seekers. Originally, “the purpose of immigration detention was to ensure accountability
in removal proceedings for non-citizens who pose a risk to public safety or are a flight risk, but
immigration reform in the 1990s changed the language in the INA” (Costa 2018). These reforms
expanded the criteria for which a non-citizen would become subject to mandatory detention. For
example, Section 235 of the INA says, “Any alien subject to the procedures under this clause
shall be detained pending a final determination of credible fear of persecution and, if found not
to have such a fear, until removed” (Costa 2018). However, there has been some discrepancy
about Section 235 as some scholars interpret “pending a final determination” to mean that
migrants should be released immediately after a decision has been reached, while others disagree
and argue that migrants should be kept longer (Costa 2018).
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In 2019, the Migration Protection Protocols modified the INA further so that asylum
seekers would have to wait in Mexico for their asylum hearings before US immigration judges
(McKanders 2019). New regulations also imposed fees on asylum applicants, prevented
applicants from working in the US while their applications are pending, and diminished key
protections for unaccompanied minor children (McKanders 2019).
These regulations are not for the benefit and safety of those they should be protecting
under the Universal Declaration of Human Rights and the Refugee Convention, rather they are
an attempt to dissuade asylum seekers from seeking asylum in the first place. During R.I.L.-R. v.
Johnson, the government conceded that the increase in migrant detention, especially of families,
was an attempt to deter undocumented migrants from making the journey to enter the United
States through the US-Mexican border (Costa 2018). However, “the U.S. District Court for the
District of Columbia confirmed that use of deterrence as a rationale for detaining families or as a
factor in custody determinations is unconstitutional” (Costa 2018). Deterrence does not provide
those fleeing violence with the protection they need, nor does it allow everyone to enjoy the right
to seek asylum, and is therefore in violation of both domestic and international contracts.
The INA has been amended many times. Some of its amendments provided more
protections for migrants, and some further complicated the immigration process for migrants in
an attempt to deter them from coming to the United States. One thing is clear, the INA remains
an integral piece of immigration law. Therefore, it would be beneficial for all parties involved if
all parts were clarified and the ones deemed unconstitutional were removed.

Part 2d: The Flores Class Action Settlement; 1997

34

The Legal Obligation of the US Government to Protect Asylum Seekers at the Southern Border
The Flores Class Action Settlement of 1997 is named after Jenny Flores, a fifteen yearold girl who made the journey to the US from El Salvador in 1985 in hopes of reuniting with her
mother (Costa 2018). Jenny was placed in a detention facility in Pasadena, California for two
months where she shared sleeping quarters with twelve unrelated women—five of whom were
adults—she was subjected to multiple humiliating strip searches, she had no visitation rights, and
no recreational or educational opportunities. A class action lawsuit was filed on behalf of Jenny
and eight other children who Immigration and Nationality Service (INS) had detained along with
adults in Pasadena (Costa 2018). Jenny and the other children were released, and over a decade
later, “the California Federal Court approved the Flores Class Action Settlement Agreement,
which required that the government hold children in non-restrictive and age-appropriate
facilities” (Costa 2018).
According to this policy, there are seven guidelines that the government must meet when
handling children in family detention centers: 1) Facilities must provide basic child welfare
needs such as education and healthcare; 2) US law entitles children to release, and ICE must
release children without “unnecessary delay”; 3) children cannot reside in adult detention
facilities or with unrelated adults and delinquent offenders; 4) the DHS should hold children in
the least restrictive setting; 5) facilities must have licenses; 6) DHS must allow minors to contact
the family members they were detained with; and 7) minors must have access to attorney-client
visits (Costa 2018). However, in a 2018 article by Stephanie Costa, three major detention
facilities including the South Texas Family Residential Center in Dilley, Texas, Karnes County
Residential Center in Karnes City, Texas, and Berks County Family Residential Center in
Leesport, Pennsylvania, were found to be in violation of every single one of these guidelines
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(Costa 2018). In preventing the detainees from having these rights, these facilities are also in
violation of due process which every asylum seeker is entitled to.

Part 2e: Fifth Amendment Due Process Clause; 1791
The Fifth Amendment to the Constitution was added in 1791 which states: “No person
shall be…deprived of life, liberty, or property, without due process of law” (Cornell Law School
2020). There are two kinds of due process: procedural and substantive. According to the
Merriam-Webster dictionary, procedural due process is, “a course of formal proceedings (such
as legal proceedings) carried out regularly and in accordance with established rules and
principles” while substantive due process is, “a judicial requirement that enacted laws may
not contain provisions that result in the unfair, arbitrary, or unreasonable treatment of an
individual” (Merriam-Webster 2020). Basically, “the Fifth Amendment Due Process Clause
entitles all people within the United States to their legal rights” (Costa 2018). It applies to
anyone on US soil, which includes asylum seekers (Benner and Savage 2018).
This means that the US has an obligation to allow asylum seekers to carry out their
application process to the fullest extent. For instance, if an asylum seeker’s case is found to be
not credible, the seeker has the right to due process and to appeal their case before an
immigration judge (Benner and Savage 2018). Due process also means that preventing a person
from properly accessing their attorney—as was the case in several of our main detention
facilities—is a due process right violation (Costa 2018).
All five of these major policies should hold the US government accountable to provide
just and humane treatment to migrants who cross their borders. The Universal Declaration of
Human Rights creates protection for all people from arbitrary detention, declares all people
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innocent until proven guilty, and gives all people the right to seek asylum in whatever country
they should choose. The Refugee Convention holds that no country may return an individual
who has fled because of a fear of past or future persecution. The Immigrant and Nationality Act
should provide full protection to all asylum seekers. The Flores Class Action Settlement provides
seven guidelines for detention facilities in order to ensure humane treatment of all migrants.
Finally, the Fifth Amendment Due Process clause states that everyone on US soil has legal rights
including the right to carry out the application process of seeking asylum to the fullest extent.
Now that we know what the legal obligation of the US government is, let’s look at some
potential solutions to the current problem (Part 1) and the possible implications of those
solutions.

Part 3: Potential Solutions and Implications
______________________________________________________________________________
Although our borders are currently closed as I write this for all non-essential travelers
until July 21, 2020 (unless the measures are extended again), people from Latin America are
going to continue migrating to the U.S. as soon as they are able (Department of Homeland
Security 2020). The Latinx portion of all immigrants is expected to be 31% by 2065, which is the
second largest portion behind Asian immigrants with 38% (Pew Research Center 2015). Perhaps
we can use this time while there are no new asylum applicants to reimagine the application
process for those that will be coming in the future.
As we’ve seen in Part 1, Latinx migrants’ situation is dire, so when they make the
decision to come to the U.S., they’re not thinking about the arduous journey or what will happen
once they get to the border. They are thinking only about their need to escape because their lives
depend on it. Because of the US government’s involvement in Latin America as well as the

37

The Legal Obligation of the US Government to Protect Asylum Seekers at the Southern Border
policies they have enacted and signed, the US has a responsibility to use its resources to protect
and provide humane treatment to those who cross its borders. We also acknowledge that it has a
responsibility to steward its resources efficiently, protect the American people from national
security threats and uphold our values and democracy. None of these things have to be mutually
exclusive, we can create a solution that works for everyone.
The problem is complex and multifaceted, which means that the solution must be
multifaceted as well. To face the current dilemma, we will look towards solutions for the
immediate term (meaning once asylum seekers are allowed into the country again). However, to
truly fix the problem, we will need to work on long term solutions as well. The solutions I will
propose are not new to this debate, nor is this list exhaustive, but none of these solutions have yet
to be implemented even though they are better alternatives. This could be because both
immediate and long term solutions will take determination, commitment and resolve to creating a
system that provides a safe environment for migrants as well as for the American people.
However, just because it is not an easy path does not mean it is not the right thing to do.

Immediate Term
The biggest problem facing the immigration system right now is the use of detention. The
United Nations High Commissioner for Refugees (UNHCR) has determined three main goals as
part of their ‘Global Strategy – Beyond Detention 2014-2019’ (UNHCR 2020). These include (1)
end the detention of children; (2) ensure that alternatives to detention are available in law and
implemented in practice; and (3) ensure that conditions of detention, where detention is
necessary and unavoidable, meet international standards (UNHCR 2020).
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In 2016, the UNHCR conducted a progress report of the United States’ efforts in meeting
these goals. The report was made based on consultations with affected populations during their
detention, the US government, immigrant advocacy organizations, legal service providers,
community-based organizations, academia, faith groups, as well as visitation volunteers
(UNHCR 2016). They found that while the US has made some progress towards addressing the
UNHCR’s goals, they still have a long way to go: Alternatives to Detention (ATD) are available,
but the majority of asylum seekers are still being held in detention centers. Asylum seekers
sometimes have access to basic rights in the US (accommodation, medical and psychological
assistance, education, legal assistance), but these rights are often limited. In addition, access to
legal advice in detention is still a challenge despite increases in federal funding for the Legal
Orientation Program (LOP) since 2013 (UNHCR 2016). As long as most detention facilities are
under contract by private prison corporations, they will continue to be run like prisons.
Therefore, in keeping with the UNHCR’s Global Strategy, as well as the United States’ other
legal obligations regarding migrants, big changes to the detention system must happen soon.
One part of the solution is to make better use of Alternatives to Detention (ATD).
Stephanie Costa analyzes that “because ATD is less expensive than detention and nearly as
effective, ATD is ideal for holding families accountable while their asylum process or removal
proceedings are pending” (Costa 2018). There are many ATDs that ICE already has access to
such as community support programs, bond and periodic check-ins, custodial mechanisms such
as electronic reporting and ankle monitors, directed residence, residence at open/semi-open
reception/asylum centres, provision of a guarantor/surety etc. (UNHCR 2020).
One such ATD program is the Intensive Supervision Appearance Program (ISAP II).
ISAP II supervises participants with electronic ankle monitors, biometric voice recognition
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software, unannounced home visits, employer verification and in-person reporting (Costa 2018).
In 2013, “ISAP II supervised 40,613 people at an estimated cost of $0.17 to $17 per person per
day” as compared to about $203 per person per day for almost 400,000 people in traditional
detention facilities in 2018 (National Immigration Forum 2019) (Costa 2018). Not only is the
program inexpensive and wide-reaching, but it also improved compliance rates for immigrants:
“compliance rates for immigrants the court held deportable were 99.6% for court attendance and
79.4% for removal orders” (Costa 2018). In addition, a switch back to this program would
alleviate fiscal and administrative burden and ultimately lead to a due process safeguard against
the deprivation of liberty (Costa 2018).
However, some advocacy organizations such as Freedom for Immigrants have criticized
this program (ISAP II) saying that it is “not a true alternative to detention” because it values
supervision over support (Freedom for Immigrants 2018). In addition, they argue that the private
prison corporation GEO Group uses programs like ISAP II, which is administered by its
subsidiary Behavioral Interventions, to “ensure their own profits whether or not an immigrant is
physically confined” (Freedom for Immigrants 2018). GEO Group generates approximately $47
million in annualized revenues from ISAP II (Freedom for Immigrants 2018).
Another approach to the solution is a community-initiated support program. Freedom for
Immigrants is a non-profit organization based in California committed to ending immigration
detention through policy advocacy, a telephone hotline, and a volunteer network that assists
migrants in detention and works to keep the government accountable (Freedom for Immigrants
2018). It is the vision of Freedom for Immigrants that instead of detention or ankle bracelets,
migrants would be allowed to live with family. If they do not have family, they would stay with
volunteers or in group homes while the courts process their cases (Freedom for Immigrants
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2018). Freedom for Immigrants works to make this happen through several programs. One of
which is the Post Release Accompaniment Program (PRAP) which assists in helping immigrants
obtain release on parole, provides housing, connections to attorneys, transportation to
immigration court, and limited financial support (Freedom for Immigrants 2018). In the first year
and a half of the PRAP, volunteers secured the safe release of approximately 300 asylum seekers
(Freedom for Immigrants 2018). Freedom for Immigrants asserts that “this new model is less
expensive than immigration detention, and also leads to more successful outcomes” (Freedom
for Immigrants 2018).
This community-based initiative would effectively satisfy all of the goals of the UNHCR
Global Strategy and fulfill the United States’ legal obligations to protect migrants, but what
about those individuals who may be a flight risk, or have a record of violent crime? In this case,
ankle bracelets in the ISAP II program, or even detention that is up to UNHCR standards may be
appropriate until their cases are decided. In any case, detention should be the exception, not the
norm. Detention for families or children is never appropriate. Therefore, getting rid of the current
detention system will be the first step in creating a more humane asylum seeking process in the
United States.

Long Term
Migrants are going to continue fleeing their home countries and coming to the United
States as long as the humanitarian, economic and political crisis in the region persists. Therefore,
the US must do everything possible to help curb the political, economic, and violent turmoil in
these countries. The current situation necessitates a discussion and implementation of a long-
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term solution. The US government must work at this with Central American governments to
come to a solution that is equitable and fair.
One of the best long-term solutions is to increase federal funding and financial support of
Central American and South American countries. Since 2014, the United States has invested
financially in addressing the crisis in Central America by funding civil society and non-profit
organizations that work to decline homicide rates, fight corruption, and create economic
development in the region (U.S. Global Leadership Coalition 2019). By 2017, “American
assistance helped improve conditions throughout the region and border-crossing apprehensions
had fallen to their lowest point since 1971” (U.S. Global Leadership Coalition 2019).
Unfortunately, the Trump Administration has been cutting back this funding nearly 30% from
2016 to 2019 (U.S. Global Leadership Coalition 2019). Today, “assistance to the Northern
Triangle is just 0.035% of the current federal budget” (U.S. Global Leadership Coalition 2019).
This cut comes at the same time as the Administration has argued for the importance of “a more
prosperous and secure Central America” (Moss 2019). However, the Central American
governments cannot hope to solve their problems without international financial help. El
Salvador, Guatemala and Honduras have already committed $5.4 billion of their own funds
towards helping their own people, but it is not enough (U.S. Department of State 2020).
In addition to increasing funding, the US must do so for the benefit of the people of the
Northern Triangle, not for any American economic or political agenda. Reading the US Strategy
for Central America, one can see how it is already a thinly veiled attempt to exploit these
countries for their own profit (U.S. Department of State 2020). For example, the U.S. has a goal
of “promoting prosperity” in the region, but one of the ways listed in which they have done this
is by improving cargo management “contributing to a reduction in the average time to export
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goods from Guatemala by 40 percent and reduced transport and logistics costs by 30 percent
from early 2016 to 2017” (U.S. Department of State 2020). This primarily helps the U.S. as
Central America is one of its largest trading partners importing over $27 billion in U.S. goods in
2017 (U.S. Department of State 2020).
Another goal of the Strategy is to “enhance security” which in its overview boasted of
increasing “regional governments’ capacity to stop illegal drugs from reaching the United States.
With US support, Costa Rica seized a record 30 metric tons (MT) of cocaine in 2017, up from
24.4 (MT) in 2016” (U.S. Department of State 2020). This could be viewed as a benefit to
Central American countries as well since the drugs would no longer be transported through their
countries either, but it still prioritizes US interests and it leads to the question of whether drug
trafficking would still have been a priority for the US if it were not a threat to the US border
security.
This is not to say that solutions to this crisis cannot benefit both parties. However, when
one party deliberately ensures that the solution will benefit them more than the other party, that
is not an effective solution. As we have learned from history, the United States’ involvement in
the region in the past has been mostly to benefit themselves and their own ideologies and it has
led to worsening conditions in Central America and to the large movement of migrants we have
today. In future policies, we must change the narrative to be the ones who keep their obligations
and use their funding to provide the assistance that other countries want to receive.
These solutions, both immediate and long term, are only a few of the ones that have been
proposed during this debate. From interviews with Andrea and many others, the CMS gave these
additional policy recommendations to address gaps in protection for persons fleeing violence: 1)
Central Americans who arrive at the US border should be provided with a know-your-rights
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briefing by nonprofit legal experts and access to legal representation prior to their credible fear
interview; 2) Deterrence policies should be replaced with protection programs in countries of
origin, transit and asylum; 3) A comprehensive return program should be created which helps
deportees and other returnees find employment and receive protection; 4) Nations of origin,
transit, and destination should adopt a rights-based, comprehensive policy of protection; 5)
Vulnerable populations, including unaccompanied alien minors and LGBTQ persons, should be
given special consideration and protection that corresponds to their vulnerabilities; 6) US
Citizenship and Immigration Services (USCIS) should adopt the 2016 UNHCR guidance on
assessing the international protection needs of asylum seekers from El Salvador for eligibility
determination interviews of Northern Triangle asylum claims (Center for Migration Studies and
Cristosal 2017).
In conclusion, there are many possible humane alternatives to the current asylum process
that would be less burdensome on the immigration system and less dangerous for asylum
seekers. They may not be as easy, but the impact they will have will be much more long-lasting
and effective.

Conclusion
______________________________________________________________________________
Upon being deported to Guatemala, Andrea’s life has never been the same. Her fear has
kept her from returning to her home village, and she continues to stay with her sister in
Guatemala City. Because there are no state workforce reintegration programs available for
returned migrants where she lives, there are many challenges she has to overcome besides fear,
including finding an opportunity for productive work. Eventually, Andrea used her traumatic
experience to help others as she became an activist with the Asociación de Retornados
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Guatemaltecos (Association of Returning Guatemalans). She now helps migrants who have been
forced to return by providing information and making phone calls for them to make their
transition easier. The CMS report concludes, “Andrea’s case shows the impossibility of
reconstructing her life as it was before she was forced to migrate. However, it also illustrates her
resilience despite having been forced to return and having no recourse to obtain protection or the
restitution of rights. Her life is impacted by the fear she has to manage” (Center for Migration
Studies and Cristosal 2017).
Living in constant fear for one’s life should not be something that anyone has to manage.
The individuals who are crossing the United States border are the brave ones who have imagined
a better life for themselves. They have fulfilled their right to apply for asylum, now it is time for
the U.S. to better fulfill their role as host and protector of those people and as signatory of the
UN Declaration of Human Rights, the Refugee Convention, the Immigration and Nationality
Act, the Flores Settlement Act, and the Fifth Amendment Due Process Clause. The five policies I
discussed in this paper undeniably support the position that the U.S. has a legal obligation to
protect those who are seeking asylum.
As part of their role, the U.S. must take steps towards reforming the detention system.
Using alternatives to detention such as ankle bracelet monitoring or community support
initiatives can help ensure that asylum seekers are treated as human beings and not as criminals
while they await their court hearings. These options provide more support for asylum seekers as
they often include better access to legal representation as well as allowance for the option to stay
with family. In addition, these alternatives have been proven to be less expensive, more effective,
and they won’t stretch our resources too thin with overcrowded facilities. On the other side of the
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application process, migrants will have a much healthier mindset to join our communities in the
United States than if they were to spend a few months or a few years in a prison cell.
The U.S. Government must also get to the root of the issue by supporting political,
economic and social development in Central American countries. Restoring and reassessing our
previous funding to these countries can go a long way towards bringing a peace that will give
people the option to stay home rather than being forced to migrate. However, this is only true if
we bring the kind of peace that is best for the people themselves, not just the U.S. governmental
agenda. This can be the first step towards healing wounds that the U.S. has had a hand in
creating for decades. Through these humane and ethical immigration policies and practices, we
will begin to see a better narrative for people like Andrea as well as the American people.
This thesis echoes the thoughts of many other scholars on this topic, but it also adds to
the discussion of immigration by provoking further research into the topic. For instance, after
researching this topic I would be interested in learning more about the morality behind each of
the five policies I discussed and how that pertains to the treatment of migrants today. In addition,
I have found that economics plays a big role in the decisions of the government regarding
immigration, so a study into the economic obligation of protecting migrants would be
fascinating. This is a topic that is ever changing and broadening, and further research will be
beneficial to all migrants entering the US as well as to US-Central America relations.
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